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BRIEF FOR THE APPELLEE 


Preliminary Statement 

Aiii- I). Levy ami XUriel Xurieli appeal jointly from 
judgments of conviction of the United States District Court 
for the Eastern District of Xew York (Bartels, >/.), entered 
March 21, 1975, which judgments convicted appellants, after 
a jury trial, of knowingly conspiring together to possess with 
intent to distribute a quantity of cocaine in violation of 
Title 21, United States Code, Section S46 (Count One), and 
possessing with intent to distribute approximately six grains 
of cocaine in violation of Title 21, United States Code, 
Section 841(a)(1) (Count Two). On March 21, 1975, ap¬ 
pellant Levy was sentenced to a term of imprisonment of 
four years on each count to run concurrently subject to 
Title IS, United States Code, Section 4208(a)(2) and a 
special parole term of five years. On that same date, tin- 
appellant Xurieli was sentenced to a term of five years 
imprisonment on each count to run concurrently subject to 
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Tit It* I S, United States Code, Section 4208 | it) (2) and a 
special parole term of five years. Appellants are presently 
free on bail pending appeal. 

On appeal, appellants advance the following claims: ( 1 i 
the trial court erred in permitting the jury to consider as 
allirmative evidence the grand jury testimony of Sharon 
Slmrabi a witness called by the Oovernment at trial where 
appellants allege she suffered only from a lapse of mcmoiy 
that could not be refreshed and in view of a prior signed 
statement allegedly inconsistent with her grand jury testi¬ 
mony. As sub-issues, appellants allege this error was com¬ 
pounded by the introduction of consistent grand jury testi¬ 
mony and complain that the court imposed a double standard 
of impeachment; 1 2 1 the trial court erred in permitting 
the appellants' Israeli passports to be introduced into evi¬ 
dence; and (.'?» evidence introduced by the (Internment that 
Sharon Slmrabi indicated that she feared reprisals due to 
her cooperation when sin* found the appellants had been 
released from jail, although not sufficient in itself to con¬ 
stitute reversible error, when considered together with the 
other alleged errors, constituted cumulative error sufficient 
to require a reversal. 

Statement of Facts 
A. The Government's Case 

The following facts were developed at a pre-trial hearing 
held on appellants’ motion to suppress the bag in which the 
cocaine was discovered at the time of their arrest (T. 1-61), 
and at trial (T. 62-385).* 

In Max of 11*74, Aric Slmrabi left the United States for 
Israel.** <>n the day of his departure, he was driven to the 

* Numerical References with the prefix “T” are to pages of 
the transcript of t-he suppression hearing and trial. 

Arie Sharabi was a named co-defendant but was a fugitive 
at the time of trial. 
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airport by the appellant, Arie Levy and Sharabi's wife 
Sharon. During the ride to the airport, Sharabi instructed 
his wife that any letters she received, particularly any 
letters concerning a table she was to take to Levy (T. US- 
102, 204-20.')). These instructions were repeated by Levy 
(T. 100). 

On September 20, 1974, Mrs. Sharabi received, among 
other documents, an airway bill from A viatica Airlines which 
indicated that a table shipped from Cali, Colombia on 
September 10, 1974, consigned to her in her maiden name, 
Sharon Harr, had arrived in New York on September IS, 

1974. She also received a customs form indicating that the 
table could be picked up at Air France Cargo at John F. 
Kennedy Airport I T. 7S-80, 107-108). That same day, Mrs. 
Sharabi received a phone call from Levy and he and Xurieli 
visited her apartment that evening (T. 1101. On this 
occasion. Levy with Xurieli at his side, inspected the docu¬ 
ments Mrs. Sharabi had received (T. 111).* 

The following day, September 21, 1974, Levy came to 
Mrs. Sharabi’s apartment under the pretense of taking her 
and her four year old daughter to the airport to pick up the 
table (T. 11 .">). Levy, however, took them only so far as 
SOth Street and Hay Parkway. Explaining that he had 
other business to attend to, Levy instructed her to take a 
cab the remainder of the way and provided her one hundred 
dollars to cover any costs (T. 115-116). 

At the airport, the table sent to Mrs. Sharabi was in¬ 
spected by Inspector Samuel Rulnick of the Bureau of 
Customs who found concealed in the crossbar on the under¬ 
side of the table a plastic bag containing over 213 grams 


* Although the appellant Nurieli claimed he had very poor 
knowledge of English, Mrs. Sharabi testified when she first met 
him they had a normal conversation in English (T. 106). 
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ul cocaine (T. 05-72, 81-82, 119-120). Mrs. Sharabi was 
placed under arrest and taken into custody by Agent James 
Castillo of the Drug Enforcement Administration (T. s:i). 
Mrs. Sharabi explained what had occurred that day to 
Agent Castillo and agreed to permit him and other Drug 
Enforcement Administration agents to accompany het to 
her apartment with the table (T. 121-122, 271-272, 286). 

Shortly after Mrs. Sharabi and the agents arrived at her 
apartment sh.. received a phone call from appellant Arie 
Levy | T. 126, 289).* Following the instructions of Agent 
Castillo, Mrs. Sharabi told Levy that everything was alright; 
lie indicated he would be over to help her assemble the table 
(T. 126-127). Agent Castillo set the table up against the 
sofa in the living room, with the legs facing outward, and 
placed in the cross bar where the cocaine was found, a bag 
of white Hour containing a six gram portion of the original 
cocaine | T. 290, 294). Agent Castillo and Agents Edward 
Coughlin and John Huber then secreted themselves in the 
bedroom of the apartment (T. 11, 294). Agent Castillo 
positioned himself behind the door where he could observe 
tin* table in the living room through a cracked panel in the 
door (T. 7, 12-13, 296). The appellant Xurieli entered the 
living room carrying a shopping bag and approached the 
table; he was followed by Levy and Mrs. Sharabi (T. 5, 37, 
298). At that point in time, Levy asked Mrs. Sharabi to 
go make tea. As she walked out, Agent Castillo observed 
Levy squat down by the table and rock the cross support bar 
back and forth. Xurieli was sitting on the couch on the 
other side of the table with the shopping bag leaning down 
towards the table l T. 298-301). At trial. Mi’s. Sharabi 
testilied that she did not observe appellants do anything to 


* Prior to their arrival, surveillance agents observed two men 
in a car, who were later identified as the appellants Levy and 
Xurieli, drive past Mrs. Sharabi’s apartment building (T. 517- 
518, 537 >, Levy and Xurieli were later observed to enter the 
building. Xurieli was carrying a shopping bag (T. 47, 521). 



or around the table other than observing Levy trying to put 
the legs in (T. 130). The Government introduced as affirm¬ 
ative evidence, Mrs. Shnrabi's grand jury testimony wherein 
she testified to having observed Levy take the bag of white 
powder out of the cross bar of the table and throw it to 
Xurieli who placed it in his shopping bag (A. 0-7).* She 
further testified in the grand jury that she entered the 
bedroom under the pretense of getting Levy a hammer and 
informed the agents that they had the cocaine (A. S; 
T. 301 i. When the agents exited the bedroom and placed 
the appellants under arrest, they found the bag containing 
the flour and cocaine in Xurieli’s shopping bag (303). 

Appellants' passports were introduced into evidence show¬ 
ing that they departed Cali, Colombia on September 17. 
1!I71. the day after the table was shipped from that location 
to .Mrs. Sharabi (377). 

B. The Defense Case 

Both Xurieli and Levy testified at the suppression heal¬ 
ing. Levy claimed that the shopping bag and its contents, 
dirty laundry, belonged to him and was in his locked ear 
at the time of his arrest (T. 18). Xurieli denied bringing 
it into the apartment (T. 23). On cross-examination, it 
was established that the bag supposedly belonging to Levy 
contained a shirt with a laundry mark in Xurieli's name 
i T. 2.7 ). Mrs. Sharabi who was called as a defense witness 
testified that Xurieli carried the shopping bag when he 
entered her apartment that evening (T. 34-44). 

Appellants' motion to suppress was denied (T. 60). 

At triui Levy, an air-conditioning mechanic, testified that 
he and Xurieli were in Cali, Colombia on a business trip to 

* Numerical References with the prefix “A” are to pages of 
the Government’s Appendix. 
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market portable gas stoves (T. 420), that the agents took 
the shopping bag from his ear after his arrest (T. 421), ami 
that he had no knowledge there was cocaine in the table 
(T. 122). On cross-examination, Levy testified that he was 
attempting to sell the gas stoves for a company in New 
York the name and address of which he did not know, to 
people in Colombia and Peru whose names he could not 
recall ('I'. 428-4.41 |. The middle man in this business was 
a man named George who paid for the trip, but whose last 
name Levy did not remember (T. 428-4211). The following 
day after the appellant Levy took the stand, “George" 
appeared as a defense witness carrying a portable gas stove 
l T. 411(5). Joseph George Silver testified that he provided 
the defendants with $1,500 to try and market these gas 
stoves in South America (T. 496-502). On cross-examina¬ 
tion, Silver testified that neither he nor appellants had 
entered into informal agreements with the company in New 
York that manufactured these stoves (T. 508-509). The 
only records Mr. Silver testified that he had of this business 
venture was a withdrawal slip for the $1,500 he paid ap¬ 
pellants. 

No other witnesses were called by the defense. 
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ARGUMENT 
POINT I 

The trial court properly ruled admissible as af¬ 
firmative evidence that portion of the grand jury 
testimony of Sharon Sharabi inconsistent with her 
trial testimony and properly rejected appellants' re¬ 
quest for an instruction on an allegedly inconsistent 
prior out-of-court statement. Further, questioning as 
to consistent grand jury testimony where such tes¬ 
timony was not offered as affirmative evidence was 
not error. 

( 1 ) 

ruder the authority of t'nited States v. IteSintn. 3211 
F.2d <1211, D33 (2d Cir.), cert, denied , 377 U.S. !)7!> (11)64), 
llu* trial court ruled admissible as affirmative evidence that 
pari of the grand jury testimony of government witness 
Sharon Sharabi which was inconsistent with her testimony 
at trial (T. 216; A. f>-8). Appellants seek to distin¬ 
guish what in this instance is a textbook example of the 
applicability of the DcSisto rule on the following two 
grounds, namely that: (1) this allegedly was a situation 
where the witness simply had no recollection of the events, 
not one where she recalled the events differently; and i2i 
the grand jury testimony was untrustworthy because it 
was allegedly “at variance in every material detail” to a 
written statement given to a government agent prior to 
her appearance before the grand jury. These contentions 
are without merit. 

First of all, it is difficult to fathom how appellants, in 
light of the trial record, argue that this was a situation 
where the witness suffered only from a failure of recollec¬ 
tion which could not be refreshed and not one where she 
recalled events differently. Clearly, she recalled the events 
differently at trial and specifically and emphatically de¬ 
clared her grand jury testimony to be false (T. 178, lltth. 




8 


On October 1, 11)74, three mouths before the trial, .Mrs. 
Sharabi testified before a grand jury that she had seen 
the appellant Levy remove a loug, plastic bag containing 
white powder from beneath the table and throw it over 
to Xurieli who placed it in his shopping bag; that she 
had asked Levy if he needed a hammer for the table to 
which he responded affirmatively; and that she had gone into 
the bedroom under the pretext of getting the hammer and 
told the agents: “They got the stuff right now’’ (A. 0-8). 
At trial, Mrs. Sharabi testified not that she did not remem¬ 
ber what happened but that, although she had seen Levy 
putting the table together that night, she had not seen 
anything come out of the table or anything else happen 
around the table (T. 133). Furthermore, she testified that 
it was Levy who had asked her to get a hammer; and when 
she described subsequent events, she omitted the statement 
she had made to the agents in the bedroom. Surprised by 
her testimony, the Government presented her with her grand 
jury minutes directed her attention to the inconsistent por¬ 
tions and asked her to read them to herself in an effort 
to determine whether or not her change in testimony might 
possibly have been from an honest lapse of memory (T. 
143). Her memory was not refreshed (T. 143). Outside 
the presence of the jury, all inconsistent portions of the 
grand jury minutes were read io her. She acknowledged 
that the transcript read to her was accurate. Far from 
having her recollection refreshed however, she claimed that 
the grand jury testimony was false (T. 177, 11)0); and 
that she had given those answers because she feared both 
the agents who supposedly had threatened to send her to 
jail and the Assistant United States Attorney who had 
questioned her in the grand jury and who allegedly had 
threatened to fix her if she changed her story in the 
grand jury (T. 301)). The procedure of reading the incon¬ 
sistent grand jury testimony to Mrs. Sharabi was repented 
in front of the jury and Mrs. Sharabi again acknowledged 
she had so testified but repeated that it was false (T. 1 S3, 
185, 11)0). There is no question that where, as here, a wit- 
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ness disowns his grand jury testimony, the PcSinto princi¬ 
ple applies. See, United States v. Rivera, —F.2d—, (lid 
Cir. slip, op., 2203, 2274; decided March 13, 1975). 

Moreover, assuming aryuendo that appellants were cor¬ 
rect in their characterization of Mrs. Sharabi’s testimony as 
a continued lack of memory which could not be refreshed, 
they are no better oil'. Where, as in this instance, the 
witness does no) deny that she made the statements in the 
grand jury and where there is evidence that the lack of 
memory is falsitied, the Court in its discretion may properly 
admit the grand jury statements, t ailed States v. Insanna. 
423 F.2d 1105, 1170 (2d Cir.), eert. denied , 400 F.S. S41 
I 19701. See also, United States v. Klein, 48S F.2d 481, 4S3 
(2d Cir. 1973) (per curiam). There was evidence presented 
that several months after Mrs. Sharabi testified in the grand 
jury and only one month before she testified at trial. 
Michael Masud, a friend of both appellants for over four 
years, had moved in with Mrs. Sharabi (T. 151, 235), and 
during this time, he discussed her trial testimony with her 
and although he had no personal knowledge of the facts, 
convinced her she was confused about her testimony and 
told her how to testify (T. 19(1, 197, 236, 240). In addi¬ 
tion, this Michael Masud was present in the courtroom 
during Mrs. Sharabi’s trial testimony. Masud was called 
before the Court outside the presence of the jury and ad¬ 
mitted that he had tried to attend a pre-trial interview or 
Mrs. Sharabi by the United States Attorney's Office and 
claimed that she was being brainwashed (T. 149-150). 

It was further established that Mrs. Sharabi did not 
tell Agent Castillo at any time after her grand jury test: 
umny that it was incorrect <T. 198). Judge I'.artels ex¬ 
pressed grave concern that Mrs. Sharabi's sudden change 
of testimony was as a result Masud’s influence (T. 153, 
155). Clearly, under these facts, even if Mrs. Sharabi had 
been simply claiming she did not remember what took 
place, the Court would have properly admitted her grand 
jury testimony. As the Court in Insanna observed (423 
F.2d at 1170) : 
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. . . the Court has discretionary latitude in the search 
for the truth, to admit a prior sworn statement which 
the witness does not deny he made. 

Appellants second argument as to the untrustwo hiness 
of the grand jury testimony is similarly without substance. 
First of all, contrary to appellants' assertions. Mis. Kha- 
rabi's statement to a government agent made after her 
arrest was not a sworn statement and far from being “at 
variance in every material detail" to her grand jury testi¬ 
mony, was different in only one detail. I Mrs. Sharabi's 
statement is reproduced in the Government's Appendix at 
p. 1-4).* 

Thus, appellant's brief attaches an underserved impor¬ 
tance to this statement. More importantly, its existence 
in no way affects or diminishes the trustworthiness id' her 
grand jury testimony nor the propriety of admitting this 
evidence along with the trial testimony for the jury to de¬ 
cide which it chose to believe. The principle reason why 
grand jury testimony may be used as affirmative evidence 
as distinguished from any prior statement is that it is 
vouched for under oath and subject to the safeguard of 
fear of prosecution for perjury. See, Hr id ye a v. U iron, 
33(> F.S. 135, 153-154 (11145); United States v. UcSixto, 
su/tnt at 1)34. The fact that a prior inconsistent statement 
exists in no way serves to remove these safeguards. 

( 2 ) 

Appellants argue in the alternative that if the grand 
jury testimony was admissible, the Court erred in failing 
to instruct the jury that both the grand jury testimony and 
the trial testimony could be rejected and that the jury could 

* In Mrs. Sharabi’s statement, she indicated Arie’s friend 
(Nurieli) took the cocaine out of the table and put it in the 
shopping bag (A. 4). In variance to her grand jury testi¬ 
mony that Levy took the package of cocaine from the table and 
threw it to Nurieli who then placed it in the shopping bag. 
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accept the prior signed out-of-court statement in lieu there¬ 
of l llr. 12). 

To have so instructed the jury would have been error. 
It is well settled that prior inconsistent out-of-court state¬ 
ments although they can he used for impeachment purposes 
may not Ik* introduced as affirmative evidence. Itridges v. 
Wixon, -supra, 32»i U.S. at 153; United Staten v. Briggs, 
457 F.2d !MIS, lilt* (2d Cir.), reel, denied, 409 U.S. 9Sti 
(1972): United Staten v. Paeetli, 470 F.2d 07, 70 l 2d Cir. 
1972); rert. denied, 410 C.S. 9S3 (1973). Indeed, in this 
instance, had this been done the appellant Nurieli could 
have claimed error since the effect of an instruction on 
this inconsistency would have been to place evidence before 
the jury that Nurieli rather than Levy removed the package 
of cocaine from the table.* 

Appellants cannot and do not complain that they were 
restricted in any way by tin* trial court in using this state¬ 
ment for impeachment purposes. Counsel for Mr. Levy was 
permitted to impeach the credibility of Mrs. Sharabi's 
testimony both at trial and in the grand jury by reading 
this statement to her before the jury. Throughout his 
summation, lie effectively employed this inconsistent state¬ 
ment to at ack her credibi'ify.** 

Furthermore, the Court instructed the jury to consider 
prior inconsistent and contradictory statements in deter¬ 
mining the credibility of witnesses (T. 70S). Appellants 
were simply not entitled to have the Court take the further 
step and instruct that this prior out-of-court statement could 
lie considered as affirmative evidence. See also. United 
Staten v. Xueeiu, 373 F.2d 1(>8, 172-173 12d Cir. 19(i7). 

* One wonders why appellant Nurieli advances this ar mment 
on appeal. 

** It is interesting to note that in his summation. Levy after 
pointing out the three inconsistencies as to what Mrs. Sharabi 
saw or didn’t see asked the jury to accept her trial testimony 
on this point (T. 636). 


V 
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(3) 

Without providing any support for their argument or 
specifying how they were prejudiced, appellants further 
complain that error was committed when the Assistant was 
allowed to question Mrs. Sharabi on her entire grand jury 
testimony. On redirect examination of Mrs. Sharabi, the 
Assistant, starting at the beginning, reviewed the tirst 
several pages of Mrs. Slmrabi’s grand jury testimony ques¬ 
tion by question at which time the court interjected; the 
Assistant, then, in several questions summarized what slm 
had said to the grand jury to exactly ascertain what she 
was claiming was false and what she alleged was true (T. 
21(1-233). It is submitted that this procedure was not im¬ 
proper for the following two reasons. First of all, it was 
well within the discretion of the trial judge to permit this 
questioning to clarify the inconsistencies. See, t'nitrd States 
v. liithoHcif, 172 F.2d 1(5, 26 (2d Fir.), cert, denied, 412 U.S. 
03s 1 11)73). Secondly, where Mrs. Sharabi had become a 
hostile witness, the Government was entitled to proceed in 
this manner as a method of impeachment. 

In Hit honey, supra, the trial judge permitted witnesses 
who, as Mrs. Sharabi had occasion to give several accounts 
of an event on several different occasions, to be confronted 
with their entire testimony to make any charges or ex¬ 
planations they wished. The Court, in holding that this 
was not an improper procedure observed (472 F.2d at 26) : 

We cannot see how this prejudiced any party in this 
case. There is no infallible rule or formula to govern 
the proof of prior inconsistent statements. Fairness to 
the witness is a paramount consideration . . . These 
matters are peculiarly within the discretion of the 
trial judge. 

In this instance (Mrs. Sharabi, obviously not the most 
sophisticated or intelligent of witnesses), the trial judge in 
permitting this questioning was motivated by the desire to 


7 ■ ' ^ A 
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clearly establish the extent of her recantation (T. 219, 740). 
Moreover, Mrs. Sharabi having testified unfavorably to the 
(lovernment in the most crucial aspect of her testimony was 
subject to impeachment. Where a witness is being im¬ 
peached, the cross-examiner is not restricted to questioning 
t lie witness only as to that part of statement which is in¬ 
consistent. Thus, the Government was entitled to demon¬ 
strate that Mrs. Sharabi conveniently changed her story 
only as to the one very significant detail thus attempting 
not to appear as a perjurer but at the same time not in¬ 
culpating the defendants (T. 231 1 . This consistent testimony 
was not offered as affirmative evidence. Only that part of 
the grand jury testimony which was agreed upon by the 
Government and counsel for appellants as inconsistent to 
Mrs. Sharabi’s trial testimony was introduced into evidence 
(see redacted grand jury testimony, A. 5-8). Further, 
there could be no confusion in the minds of the jurors as to 
what part of the grand jury testimony was to be considered 
by them as affirmative evidence, since upon their request for 
grand jury testimony only the agreed upon inconsistent 
portion was read to them (T. 729-731). 

( 4 ) 

Also under their first point on appeal, appellants make 
the frivolous charge that the court throughout the trial 
imposed a “double-standard” of impeachment. This argu¬ 
ment is fashioned from the trial judge's statements during 
the suppression hearing that if the court honored the request 
of counsel to call Mrs. Sharabi, at the hearing, who at that 
time was a prospective government witness whom defense 
counsel had not subpoenaed, she would be his witness and 
he would be bound by her testimony and counsel would not 

ne emitted to speak with her during the recess. While 
d :uv ling that these events occurred at the suppression 
hearing only, appellants significantly do not claim on this 
appeal that the judge wrongly denied their motion to 
suppress. 
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With respect to their argument on calling Mrs. Sharabi 
as a witness, appellants’ counsel acquiesced in the judge’s 
statement that he would be bound by what Mrs. Slmrahi 
said l T. 33). Further, counsel did not attempt to alter this 
situation by asking that she be declared hostile when her 

testi.. was unfavorable. Appellants’ charge that this 

double standard carried over into the trial, when the govern¬ 
ment was allowed to impeach Mrs. Sharabi with her grand 
jury testimony although the appellants were bound by what 
she said, is simply untrue. At trial, counsel was in no way 
hampered by the court in their impeachment of Mrs. Shar- 
ubi. On cross-examination, counsel for Levy was permitted 
to read from Mrs. Sharabi’s written out-of-court statement 
to impeach her testimony. In summation, counsel again 
exposed the inconsistencies in her various accounts of the 
events. It cannot be seriously argued that a double standard 
was imposed in this or any other respect. 

Furthermore, since appellants were apparently aware 
that Mrs. Sharabi was to be a government witness and ob¬ 
viously aware far in advance of the suppression hearing, that 
she had knowledge of the events concerning their motion, 
it was not unreasonable for the trial court to deny appel¬ 
lants’ eleventh hour request to speak to her in the middle 
of the hearing. It is conceded that the government was not 
so restricted by the court but the court could hardly have 
denied the government its right to speak to its witness 
whose presence the government obtained. Appellants cer¬ 
tainly had no absolute right to know in advance what her 
testimony would be since Mrs. Sharabi, as a prospective 
government witness in a criminal case, had a right to refuse 
to be interviewed by defense counsel prior to her testimony. 
See. lii/rnes v. Cnited States, 327 F.2d 82.1, 832-833 (!Mh 
Fir. i, cert, denied, 377 U.S. 970 (1964); t'nited States v. 
Ih//den, 433 F.2d 117.1, 1177 (5th Fir. 1970). 

Finally, even had the trial judge been technically in 
error in these rulings, such error was unquestionably harm¬ 
less. See. Chapman v. California, 380 L'.S. IS, 87 (1900). 
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Appellants' passports were properly admitted 
into evidence. 

Appellants argue that their passports were admitted into 
evidence in violation of their Fifth Amendment right against 
self-incrimination.* This contention is without merit. 

The Second Circuit in Fnitetl Staten V. Fallen, tS!l F.lM 
:{:{, II (2d Cir. 1117a ) reached the issue of Fifth Amendment 
privilege and the production of passports. In Fallen , the 
Court noted that the only circumstances under which the 
Fifth Amendment could he invoked to protect honks and 
documents was where there was a tripartite unity of owner¬ 
ship, possession and self-incrimination. The Court found 
that as regards a passport, the element of ownership was 
lacking. The rationale of Fallen is not, as defendants argue, 
limited to United States passports. The controlling factor 
is not that the United States Government happens to hold 
the primary right to ownership of the document but the 
fact that here exists a claim to ownership other than the 
possessor which renders the document public in nature. 
That claim in this instance rests in the State of Israel. 
During trial, contrary to appellants' claim that there was 
no showing of ownership in any one other than the appel 


* Appellants suggest in their brief that the ruling of the 
Court that the passports were admissible was made in the ab¬ 
sence of counsel for appellant Levy. This was not the case. 
On January 7, 1975, when counsel for appellant Levy did not 
appear, the Court ruled that the passports were to be unsealed 
and turned over to the Government. No final determination was 
made at that time that the passports would be admissible at trial. 
It was not until well into the trial, after both counsel for appel¬ 
lant Levy nad Nurieli were given several opportunities to argue 
the question of admissibility of the passports, and after the Court 
required a memorandum from the Government, that the Court 
ruled the passports admissible (Pretrial Discussion, A. 10-26; 
T. 167-174). 
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knits, tin- Government submitted competent and persuasive 
proof that the passports were the property of the State of 
Israel. The first paragraph in appellants’ passports, which 
was translated in court by an interpreter, states in part : 
“This passport is the property of the Government of Israel. 
. . .” (T. 170). Further, the government offered it letter 
written by an Israeli Consul from the Otlice of the Consulate 
General of Israel in New York confirming that “Israeli 
passports are the property of the State of Israel” (A. 9). 

Passports are simply not private documents of the sort 
the Fifth Amendment protects from compelled production. 
They are very public documents which are require.! to be 
displayed to others, namely government officials for travel 
across international boundaries. A foreign passport is a 
document which is necessary to enter the United States and 
is subject to inspection at the time of entry. See, e.g., Title 
S. United States Code. Section 11S2(26). It is well settled 
“that the privilege which exists as to private papers cannot be 
maintained in relation to records required by law to be kept 
in order that there may be suitable information of trans¬ 
actions which are the appropriate subjects of governmental 
regulation for the enforcement of restrictions validly estab¬ 
lished.” Shapiro v. United States, 335 F.S. !, 33 (1947). 
Furthermore, it should be noted that the Honorable Orin 
<i. Judd of the Eastern District of New York ruled in 
I ailed States V. Inniss, 74 Cr. 701 (E.D.N.Y., filed April 
0, 1075) that in view of the Fallen and Shapiro decisions, 
the Fifth Amendment does not bar the enforcement ol a 
subpoena which directed the defendant to produce his Pana¬ 
manian passport for eventual use by the Government in trial 
(A. 27-36). 

In addition, the information contained in a passport is 
non-testimonial, reflecting not private thoughts or discus¬ 
sion, but only the physical act of travel. See, e.g.. United 
Slates v. Dionisio, 410 U.S. 1 (1973). 
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In sum, since appellants’ passports are very public 
(locunients which are the property of the State of Israel 
iini are to he kept for use in international travel, and which 
contain information of a non-testimonial nature, their ad¬ 
mission in evidence does not violate appellants' rights undei 
the Fifth Amendment. 


POINT III 

Evidence presented that Mrs. Sharabi expressed 
fear of appellants was properly offered in rebuttal 
to allegations that she feared and was threatened 
by the government. Any possible undue prejudice 
arising from this testimony was cured by the instruc¬ 
tion of the court. 

Appellants concede that the brief testimony of Agent 
Castillo that Mrs. Sharabi indicated to him fear of reprisal 
for her cooperation when she learned appellants had been 
released from jail, did not in itself constitute reversible 
error (T. did). They argue, however, that when added to 
the other alleged errors, the result was cumulative error re¬ 
quiring a reversal. Having disposed of appellants' other 
claims of alleged error, the Government’s response could 
simply be to accept appellants’ concession. Reaching the 
merits of appellants’ claim of error as to this testimony, 
however, the Government submits that this testimony was 
fair rebuttal and that any possible misunderstanding or 
prejudice evolving from the mention of jail was cured by 
an instruction from the Court which was agreed to by 
counsel for appellants. 

In denying her testimony in the grand jury, Mrs. Sharabi 
slated that her allegedly false grand jury testimony was the 
product of her fear of both the government agents and the 
I nited States Attorney who questioned her in the grand 
jui v i T. 209 i. These allegations of fear were vigorously 
developed in cross-examination (T. 199-213). In response. 
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tin* Government in addition to offering evidence that she was 
not threatened by government agents also sought to establish 
through Agent Castillo’s testimony that it was not in fact 
the Government she feared but the appellants (T. 313). 

This court has had occasion recently to uphold the pro¬ 
priety of such testimony in a situation strikingly similar to 
the instant case. United States v. Rivera, supra. There, as 
here, the witness indicated his grand jury testimony was 
the product of fear of federal agents. In response, the 
government elicited testimony that the witness had been 
informed of threats to his life in connection with his co¬ 
operation. This Court in Rivera, held: “It was competent 
for the Government not simply to deny that threats on its 
part had led to Vigo’s grand jury testimony but also to 
assert that it was his recantation rather than his grand jury 
testimony which was due to fear ...” United States v. 
Rivera . supra at 2278. 

In any event, with respect to this testimony of Agent 
Castillo, the court specifically cautioned the jury: 

Ladies and gentlemen of the Jury, Mr. Castillo was 
asked whether or not Mrs. Sharabi said sin* was 
afraid, and then he told you what she said. 

Now, that is a simple state >f mind that Mr. Castillo 
testified to, and the truth of what she said, that is 
Mrs. Sharabi said in connection with these defendants 
certainly has not been established nor is there any 
evidence that the defendants were at any time incar¬ 
cerated, so you must disregard that statement com¬ 
pletely. 

It was only stubs! to show what she said and that in¬ 
dicated her state of mind, but it certainly did not 
indicate the truth of those statements, and there is no 
such evidence that these men were ever incarcerated 
in auy connection. 


1 ask you to disregard that testimony of Mr. Castillo 
as to what Sharon Slmrabi said, wipe it from your 
minds, it has no hearing in this case whatsoever. 
Now proceed. 

It must not he used lo prejudice these defendants (T. 
318-319). 

.Moreover, specifically with respect to the question of the 
in: at ion of jail, on suggestion of counsel for appellant Levy 
i 1 . 3L'l), the Court instructed the jury a second time as 
follows: 

[T | here is no evidence whatsoever that these defen¬ 
dants were detained except in connection with the 
arrest in this case, from which they were released a 
week or two thereafter; so that referring to Mrs. 
Sharahi’s statement, there is nothing to show that 
these men were detained in connection with any other 
offense or arrest (T. 325-326). 

CONCLUSION 

The judgments of conviction should be affirmed. 

Respectfully submitted, 

Hated: .July 3, 1975 

David (J. Tracer, 

United States Attorney, 
Eastern District of X nr York. 

Pail if. Bergman, 

Cakoi. B. A.mon, 

Assistant United States Attorneys. 

Of Counsel.* 

The United States Attorney’s Office wishes to acknowledge 
the invaluable assistance of Laura A. Brevetti in the preparation 
of this brief. Ms. Brevetti is a third year law student at George¬ 
town Law Center. 
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